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MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 05/07/21 

 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

 
ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom. Zoom Link:  

https://cc-courts.zoom.us/j/91680244412?pwd=ZU1FQnM2Nk1KYVV6TENNZmEwaDR0Zz09 
 
If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 1.  TIME:  9:00   CASE#: MSC16-00389 
CASE NAME: SHOBE VS. TATE 
HEARING ON MOTION TO VACATE ARBITRATION AWARD 
FILED BY MARVIN TATE 
* TENTATIVE RULING: * 
 
 Defendant Marvin Tate’s Motion to Vacate Arbitration Award is denied. 
 
Background 
 On December 26, 2013, Plaintiff Gail Shobe and Defendant Marvin Tate entered into an 
Offer and Purchase Agreement (Business Assets) for the purchase of Plaintiff’s income tax 
preparation and bookkeeping business.  Defendant failed to make all of the installment 
payments on the purchase.  Plaintiff filed this action for breach of contract and common counts. 
In the answer, Defendant asserted a number of affirmative defenses, including that Plaintiff 
made misrepresentations about the gross annual sales of the business.  Thus, he was not 
obligated to perform under the Agreement. 
 
 The Purchase Agreement contained an arbitration provision. On September 27, 2016, 
the Court granted Plaintiff’s unopposed motion to compel arbitration.  After much delay, the 
arbitration commenced on December 2, 2020.  It continued on December 4, 2020.  The 
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Arbitrator, Randy Barnum, found in favor of Plaintiff.  After amendment, the total award was 
$136,078.71. 
 
Motion 
 Pursuant to Code of Civil Procedure § 1286.2, Defendant moves the Court to vacate the 
arbitration award entered on December 10, 2020 and amended on January 11, 2021, on the 
ground the Arbitrator, prevented him from fairly presenting his case.  First, the Arbitrator gave 
the parties no more than 15 days’ notice of hearing.  Secondly, Defendant’s rights were 
substantially prejudiced by the Arbitrator’s refusal to postpone the hearing 90 days to allow 
Defendant an opportunity to conduct discovery.  Next, the Arbitrator exceeded his powers and 
the award cannot be corrected without affecting the merits of the decision. (CCP §1286.2(a)(4).  
Finally, the rights of Defendant were substantially prejudiced by the conduct of the Arbitrator.  
 
 Plaintiff opposes the motion, arguing that every issue raised in this motion was ruled 
upon by the Arbitrator.  He was allowed full rights to present evidence and cross-examine 
witnesses.  The Arbitrator’s denial of his request for continuance did not procedurally 
disadvantage Defendant.  The Court may not substitute its judgment for that of the arbitrator. 
(Morris v. Zuckerman (1968) 69 Cal.2d 686, 691.)   Moreover,‘[a]rbitrators, unless specifically 
required to act in conformity with rules of law, may base their decision upon broad principles of 
justice and equity, and in doing so may expressly or impliedly reject a claim that a party might 
successfully have asserted in a judicial action.’ [Citations.]’ [Citation].”  (Cable Connection, Inc. 
v. DIRECTV, Inc. (2008) 44 Cal.4th 1334, 1355.) 
 
Analysis  
 “California public policy supports the use of private arbitration to resolve 
disputes. [Citations.]  To promote this alternative means of dispute resolution, the law minimizes 
judicial intervention in the proceedings, in part, by the doctrine of arbitral finality.” (Jones v. 
Humanscale Corp. (2005) 130 Cal.App.4th 401, 407.)  Our Supreme Court stated in Moncharsh 
v. Heily & Blase   
 

  Ensuring arbitral finality thus requires that judicial intervention in the 
arbitration process be minimized. [Citation.]   Because the decision to arbitrate 
grievances evinces the parties' intent to bypass the judicial system and thus 
avoid potential delays at the trial and appellate levels, arbitral finality is a core 
component of the parties' agreement to submit to arbitration. Thus, an arbitration 
decision is final and conclusive because the parties have agreed that it be so. By 
ensuring that an arbitrator's decision is final and binding, courts simply assure 
that the parties receive the benefit of their bargain. 
 

(Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 10.) 
 
 “[I]t is the general rule that, ‘The merits of the controversy between the parties are not 
subject to judicial review.’ [Citations.]  More specifically, courts will not review the validity of the 
arbitrator's reasoning. [Citations].  Further, a court may not review the sufficiency of the 
evidence supporting an arbitrator's award. [Citations].”  (Moncharsh v. Heily & Blase (1992) 3 
Cal.4th 1, 11.)  
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 With narrow exceptions, an arbitrator's decision cannot be reviewed for errors of fact or 
law. “[B]y voluntarily submitting to arbitration, the parties have agreed to bear that risk [of errors] 
in return for a quick, inexpensive, and conclusive resolution to their dispute. ‘In other words, it is 
within the power of the arbitrator to make a mistake either legally or factually.  When parties opt 
for the forum of arbitration they agree to be bound by the decision of that forum knowing that 
arbitrators, like judges, are fallible.’” (Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 11-12.) 
 
 Under Code of Civil Procedure section 1286.2, the court may vacate a final arbitration 
award under very limited circumstances.  It states in pertinent part:  

(1) The award was procured by corruption, fraud or other undue means. 
(2) There was corruption in any of the arbitrators. 
(3) The rights of the party were substantially prejudiced by misconduct of a 
neutral arbitrator. 
(4) The arbitrators exceeded their powers and the award cannot be corrected 
without affecting the merits of the decision upon the controversy submitted. 
(5) The rights of the party were substantially prejudiced by the refusal of the 
arbitrators to postpone the hearing upon sufficient cause being shown therefor or 
by the refusal of the arbitrators to hear evidence material to the controversy or by 
other conduct of the arbitrators contrary to the provisions of this title…. 
 

 
A. Arbitrator Did not Violate Defendant’s Constitutional Due Process Rights to Notice under 

CCP § 1282.2 
 

  Defendant argues the arbitrator prejudicially deprived him of his constitutional due 
process right.  Here, the Arbitrator gave the parties no more than 15 days’ notice of hearing.  On 
November 10, 2020, the Arbitrator sent the engagement letter to Plaintiff’s counsel and copying 
Defendant by email.  (Defendant Exh.10.)  The Arbitrator noted in the letter that it was his 
understanding that Court ordered the arbitration matter to be scheduled prior to December 8, 
2020. In this regard, the Arbitrator scheduled the hearing date for November 25, 2020. 
Defendant argues that given the amount in controversy, the notice was insufficient. 
 
  CCP § 1282.2 provides in pertinent part: 

[I]n the event the aggregate amount in controversy exceeds fifty thousand dollars 
($50,000) and the arbitrator is informed thereof by any party in writing by 
personal service, registered or certified mail, prior to designating a time and place 
of hearing pursuant to paragraph (1), the neutral arbitrator by the means 
prescribed in paragraph (1) shall appoint a time and place for hearing not less 
than 60 days before the hearing… 
 

 Plaintiff argues Defendant was not entitled to such notice because he did not comply 
with CCP § 1282.2 by notifying the arbitrator that amount in controversy exceeded $50,000. The 
statute required Defendant to inform in writing, by personal service, registered or certified mail.  
CCP § 1282.2(a)(1) only requires 7 days’ notice.  Moreover, appearance at the hearing waives 
the right to notice.  Defendant argues that Plaintiff’s service of the Complaint satisfied the 
requirement of informing the Arbitrator of the amount in controversy.   
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 Defendant produced no evidence that either party informed the Arbitrator, in writing, that 
the amount in controversy exceeded $50,000 prior to the Arbitrator designating the time and 
place of the hearing.  The Arbitrator’s engagement letter, which set the time and place, 
requested Mr. Davis (Plaintiff’s counsel) to provide the pleadings in the case including the most 
recent Complaint.  (Defendant’s Exhibit 10.) This indicates that contrary to Defendant’s 
assertion, the Arbitrator was not made aware of the amount prior to setting the hearing date.  
 
 As the parties did not inform the Arbitrator of the amount prior to setting the hearing date, 
the Arbitrator provided sufficient notice pursuant to CCP § 1282.2(a)(1), which states: 

The neutral arbitrator shall appoint a time and place for the hearing and cause 
notice thereof to be served personally or by registered or certified mail on the 
parties to the arbitration and on the other arbitrators not less than seven days 
before the hearing. Appearance at the hearing waives the right to notice. 
 
 

B. Arbitrator’s Refusal to Postpone the Hearing 90 Days Did Not Substantially Prejudice 
Defendant   
 

     CCP § 1286(a)(5) provides that the Court should vacate the award if it determines:  
“The rights of the party were substantially prejudiced by the refusal of the arbitrators to postpone 
the hearing upon sufficient cause being shown therefor or by the refusal of the arbitrators to 
hear evidence material to the controversy or by other conduct of the arbitrators contrary to the 
provisions of this title.” 
 
 Defendant argues his rights were substantially prejudiced by the Arbitrator’s refusal to 
postpone the hearing 90 days to allow Defendant an opportunity to conduct discovery. 
Defendant argues good cause was shown for the postponement because he needed to obtain 
evidence from 115 individuals to prove Plaintiff provided false evidence about the number of 
clients she had prior to the sale.  Also Defendant needed to retain counsel.  
 
 “The decision whether to grant a continuance lies in the first instance with the arbitrator.”  
(SWAB Financial, LLC v. E*Trade Securities, LLC (2007) 150 Cal.App.4th 1181, 1196.)  It was 
the arbitrator’s discretion.  “The arbitrator, and not the court, decides questions of procedure and 
discovery.” (Ibid., at p. 1200.)  Here, The Arbitrator stated that unless Plaintiff agreed to a 
continuance, the arbitration would proceed as scheduled.  Plaintiff did not agree to a 
postponement.   
 
 ‘[A] party seeking a continuance of arbitration may later have the arbitration award 
vacated only if the court finds the denial of the continuance imposed upon the moving party a 
procedural disadvantage in the arbitration due to its scheduling.” (Panoche Energy Center, LLC 
v. Pacific Gas & Electric Co. (2016) 1 Cal.App.5th 68, 106.)  Here, Defendant claims the notice 
of hearing the Arbitrator issued on November 10, 2020, effectively gave Defendant only 15 days 
to conduct discovery.  Defendant maintains that denial of his request for postponement 
effectively denied Defendant the right to do any discovery or prepare for the hearing.   
 
 Citing to CCP § 1283.05, Defendant maintains he could not conduct discovery after the 
Court stayed the action in September 2016 and before the Arbitrator was finally in place on 
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November 10, 2020.  In response, Plaintiff argues that it was Defendant’s responsibility to 
conduct discovery during the four years since the initial discovery requests.  Plaintiff argued she 
had, in fact, provided over 600 pages of documents.   
 
 In the Reply, Defendant objects to this assertion that discovery had been provided. The 
Court notes that Plaintiff has not submitted a declaration to support assertions made in the 
Memorandum of Points and Authorities.  Also, Plaintiff provided no evidence that the Arbitrator 
was aware of this discovery had been conducted when he denied the postponement.   
 
 However, from the Arbitrator’s email responses in the Exhibits provided by Defendant, 
uppermost in the Arbitrator’s concern was his understanding that the Court had ordered the 
arbitration hearing to occur prior to a deadline set in December 2020.  (Defendant’s Exh. 12.)  
The Court’s file shows a number of status conferences re: arbitration had been held.  Finally, on 
July 14, 2020, at the hearing on OSC re: Disposition of Arbitration Award in Dept. 12, the Court 
specially set a hearing re status of arbitration for December 8, 2020.  Defendant was not present 
at the hearing.  Appearing by telephone, Plaintiff’s counsel indicated a lack of cooperation by 
Defendant.  The Court suggested Plaintiff’s counsel schedule arbitration with notice to 
Defendant and if he did not appear, the hearing would be one-sided.  Under these 
circumstances, the Arbitrator could reasonably conclude there was no good cause to further 
delay the arbitration. 
 
 Assuming Defendant could not conduct further discovery until appointment of an 
arbitrator, the record is void of any efforts by Defendant to move forward with selecting the 
arbitrator so that the parties could conduct discovery pending arbitration hearing.  The record 
seems to show it was Defendant’s lack of cooperation that prompted the Court to suggest 
Plaintiff go forward with arbitration with or without Defendant.  The Arbitrator noted in ruling on 
Defendant’s motion to dismiss that “there were efforts by Plaintiff’s attorney based on the letters 
and documents submitted into evidence of long-standing and repeated attempts to have the 
Arbitration Hearing occur.”  (Arbitration Award, 4:4-6, Defendant’s Exh. 15.)   
 
 Defendant has not demonstrated his rights were substantially prejudiced by the 
Arbitrator’s refusal to postpone the hearing for 90 days.   
 
C. Arbitrator did not Exceed His Powers 

 
 Defendant argues the Court should vacate the award because the Arbitrator exceeded 
his powers and the award cannot be corrected without affecting the merits of the decision. (CCP 
§1286.2(a)(4).  Here, Defendant argues the Arbitrator ignored the parties’ full rights of discovery 
as provided in the Purchase Agreement by denying the postponement.  Defendant contends the 
Arbitrator’s denial of Defendant’s request to conduct discovery violated public policy which 
mandates discovery in civil litigation.  In response, Plaintiff argues that Defendant was allowed 
to fairly present his case.   
 
 Technically, the Arbitrator did not deny Defendant’s right to discovery, but denied 
Defendant’s request for a postponement. As discussed above, it was Defendant’s action or 
inaction, which substantially contributed to the Court’s decision to set a date for completion of 
the arbitration.  The Arbitrator denied the postponement in effort to complete the arbitration by 
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date set by the Court, as he understood that date to be.  The Arbitrator’s decision to not further 
delay the hearing was reasonable and thus, he did not exceed his powers. 
 
 Additionally, Defendant maintains the Arbitrator abused his discretion by denying 
Defendant’s motion to dismiss brought pursuant to CCP § 583.310 (5-year dismissal statute).  
Defendant relies on Young v. Ross-Loos Medical Group, Inc. (1982) 135 Cal.App.3d 669, where 
the arbitrator dismissed a dispute which had been initiated by complaint more than five years 
earlier. Here, Defendant argues that the Arbitrator should have granted his motion to dismiss 
and the denial of the motion was abuse of discretion.   
 
  “An arbitrator has discretion to dismiss a proceeding due to unreasonable delay by the 
claimant in bringing the matter to a hearing. The statute requiring mandatory dismissal of a 
superior court action not brought to trial within five years ( Code Civ. Proc., § 583.310) does not 
directly apply to arbitration, but its concept and limits have been imported into the test of 
reasonable diligence in bringing a claim to arbitration. Thus, if a matter is not brought to 
arbitration within five years, the arbitrator may dismiss the matter for failure to proceed with 
reasonable diligence.”  (Burgess v. Kaiser Foundation Hospitals (1993) 16 Cal.App.4th 1077, 
1081.) 
 
 In ruling on the motion to dismiss, the Arbitrator found the arbitration hearing had been 
commenced within five years of the Order Compelling Arbitration. He found that based on the 
letters and documents submitted by Plaintiff, they showed repeated efforts to have the 
arbitration hearing.  The Arbitrator found Defendant failed to show a failure by Plaintiff to 
proceed with reasonable diligence. There Court finds no abuse of discretion by the Arbitrator. 
“‘Arbitrators, unless specifically required to act in conformity with rules of law, may base their 
decision upon broad principles of justice and equity, and in doing so may expressly or impliedly 
reject a claim  that a party might successfully have asserted in a judicial action.’[Citations.]”  
(Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 10-11.) 
 
 With this motion to vacate, Defendant would have the Court substitute its judgment for 
the arbitrator’s discretion.  
 
D. Defendant was not Substantially Prejudiced by the Conduct of the Arbitrator (CCP § 

1286.2(a)(4) 
 

 Defendant argues the Arbitrator’s refusal to postpone the hearing or provide proper 
notice of the hearing substantially prejudiced Defendant. The Arbitrator’s decision to deny a 
postponement prejudiced Defendant’s ability to obtain evidence to refute Plaintiff’s assertion that 
clients did not go with Defendant because he failed to timely return calls; prejudiced Defendant’s 
ability to obtain evidence to show Plaintiff wrongfully interfered with the Defendant’s expected 
benefits under the Agreement; prejudiced his ability to obtain the deposition of Plaintiff and 
Nancy Bergman to refute Plaintiff’s claim that she a competent bookkeeper.  Defendant believes 
if he were able to obtain and present this evidence the award would have been different. 
 
 Defendant wanted to obtain and produce evidence of 115 “bogus” clients who were not 
in fact Plaintiff’s clients and did not return to have their taxes done by Defendant.  The Arbitrator 
found the evidence showed Plaintiff did not misrepresent the gross sales upon which the seller’s 
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estimate of gross revenue of $103,000 per year was identified in the Agreement.  The Arbitrator 
noted that potentially there were many reasons for the loss of business, including that clients 
simply decided not to continue their business with Defendant.   
 
 As to Cao’s testimony regarding the skills and competence of Nancy Bergman, the 
Arbitrator stated that any misrepresentation about Plaintiff’s former administrative assistant who 
stayed on with Defendant, was not material to the transaction.  Defendant argues in the Reply 
that Cao’s testimony would have been that Bergman made many errors and caused Defendant 
to lose revenue from the affected clients.  However, this testimony is not relevant to the any 
misrepresentations Plaintiff may have made during the transaction.  The testimony would not 
have changed the outcome of the arbitration award. 
 
 As to Defendant claim that he was precluded from procuring counsel to represent him 
because the Arbitrator did not allow the postponement, Defendant’s previous counsel 
substituted out of the case in 2016, shortly after the matter was ordered to arbitration.  
Defendant had nearly four years to obtain counsel.   
 
 As Defendant’s claim that the failure to grant the postponement did not allow time to put 
in proper Covid safety protocols, which made it unreasonably impossible for Defendant’s 
witness, Thy Cao, to testify at the hearing, Defendant offered no reason why he could not 
arrange Cao’s testimony by phone. Defendant complains that he had only one day’s notice.  It 
appears that Defendant made the request for continuance on December 1, 2020, the day before 
the hearing.  (Defendant’s Exhibit 12, p.4.)   The Arbitrator specifically allowed for declarations 
in lieu of live testimony and witnesses could appear by telephone if the parties agreed.  The 
Arbitrator also offered Zoom as an option.  (Exhibit 12.) 
 
 Defendant has not shown his rights were substantially prejudiced by the Arbitrator’s 
refusal to postpone the arbitration. In fact, the Plaintiff is entitled to an order confirming the 
award but has not done so to date.    
 
   Defendant’s Request for Judicial Notice 

 Pursuant to Evidence Code §§ 451, 45c(c) and (d) and 453, Defendant requests the 
Court to take judicial notice of the following: 

1. Complaint filed on February 13, 2015 in Solano County; and transferred to this action. 
2. Order Granting Defendant’s Motion to Change Venue and Transfer to Contra Costa 

Superior Court. 
Defendant’s request for judicial notice is granted. 
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 2.  TIME:  10.30 a.m.  CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY SERVICES DIST. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

The Court ordered the parties to present statements of position and briefing regarding whether 

all necessary parties are before the Court to address the quiet title and other claims presented 

by the first amended cross-complaint ("FACC") filed by Mr. Cervantes and the first amended 

complaint-in-intervention ("FACII") filed by the Intervenors, and whether the California State 

Department of Parks and Recreation ("Parks Dept.") or any other interested party should be 

joined in the action. Cross-complainant/defendant Mr. Cervantes and the Intervenors have filed 

statements of position, and Mr. Cervantes filed a response to the Intervenors' statement 

of position.  

Neither Mr. Cervantes nor the Intervenors suggest that any parties should be joined other than 

potentially the Parks Dept. Mr. Cervantes contends that the Parks Dept. is not a necessary party 

because the public easement over the Cut-Through arises from a common law dedication. He 

argues that the offer of dedication made in the 1979 parcel map (FACC Exh. A) does not need 

to be accepted by the Parks Dept. or another public agency, but can be accepted by the public 

through the public's use of the easement over the dedicated property after the offer of 

dedication. (McKinney v. Ruderman (1962) 203 Cal.App.2d 109, 115-116 [affirming trial court 

judgment for private plaintiffs who sued defendant for blocking a road plaintiff claimed was 

dedicated for public use by common law dedication through an offer of dedication in a recorded 

map subsequently accepted by the public through public use of the road]; Hanshaw v, Long 

Valley Road Assn. (2004) 116 Cal.App.4th 471, 474 [private property owner claiming public road 

by public use and dedication, disapproved on other grounds in Scher v. Burke (2017) 3 Cal.5th 

136, 150 fn. 5]; Friends of the Trails v. Blasius (2000) 78 Cal.App.4th 810 [pre-1972 implied 

dedication of private land by public use for recreational and other purposes]; Mikkelson v. 

Hanson (2019) 31 Cal.App.5th 170 [homeowners asserting public easement for road by implied 

dedication over property owned by defendants, though substantive claim was rejected as barred 

under Civil Code § 1009(b)].)  

The Intervenors contend the Parks Dept., or its designee, should be joined as a cross-defendant 

in the FACC, citing Code of Civil Procedure §§ 762.010 and 760.040(a) of the quiet title 

statutes. Code of Civil Procedure § 760.040 gives the Court the authority to order the joinder of 

"such additional parties as are necessary or proper" in a quiet title action. (Code Civ. Proc. 

§ 760.040(a).) Code of Civil Procedure § 762.010 requires the party seeking to quiet title to 

name as defendants "persons having adverse claims to the title of the plaintiff." (See also Code 

Civ. Proc. § 761.020(c) [requiring complaint to quiet title to allege the "adverse claims to the title 

of the plaintiff"].) The state may be joined as a party in a quiet title action under Code of Civil 

Procedure § 762.090(a).  

Though the recorded documents and instruments show the Parks Dept. has a potential interest 

in the existence and scope of any public easement over the Cut-Through (FACC Exh. A; FACII 

Exhs. D, E), it is questionable whether the Parks Dept.'s potential interest in the Cut-Through 
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is adverse to the public dedication Mr. Cervantes asserts in his quiet title claim. In addition, 

Code of Civil Procedure § 764.070 provides that a quiet title judgment is not "binding or 

conclusive on . . .  [t]he state, unless individually joined as a party to the action." (Code Civ. 

Proc. § 764.070(a).)  

The Intervenors do not cite authority that would make the Parks Dept. an indispensable party to 

the litigation or demonstrate why any interest of the Parks Dept. is "adverse" to the public 

interest asserted by Mr. Cervantes in his quiet title claim, given the dedication in the parcel map. 

Mr. Cervantes opposes joinder of the Parks Dept. If the Parks Dept. is not joined as a party, 

to the extent it claims an interest different from whatever interest, if any, the Court concludes the 

public may have in the Cut-Through, the Parks Dept. will not be bound by the judgment, and 

whatever rights it may have or may choose to assert later will not be affected or compromised 

by the resolution of this action. (Code Civ. § 764.070(a).) The joinder of the Parks Dept. is 

therefore not essential to allow the action to proceed.  

The Court declines to order the joinder of the Parks Dept. under the circumstances. 

Non-expert discovery is to be completed by July 30th, 2021. The court will conduct a Judicially 

supervised settlement conference and issue conference on 8/5/21 at 10 a.m. The parties are to 

appear in person and anyone with settlement authority is to appear at that time too. Issue 

Conference and Settlement Conference Statements are to be filed and served with courtesy 

copies delivered to the Court 5 Court Days prior to the Conference. Trial is set for 9/10/21 at 10 

a.m. The parties are to comply with the Pre-Trial order, which can be found on the Court’s 

website, at least 10 days before the trial, notwithstanding the other time periods set forth therein.  

If the ruling is contested, appear by Zoom or CourtCall at 10:30 a.m. (See website for links) 

 

  

 3.  TIME:  10.30a.m   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY SERVICES DIST. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT IN INTERVENTION of MINI 
FILED BY WINSTON CERVANTES 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by Winston Cervantes to the First Amended Complaint in 

Intervention ("FACII") filed by Intervenors Jeff Mini, Christine Mini and 29 other individuals 

(the "Intervenors"). For the reasons set forth, the demurrer is overruled. The answer is to be 

filed by May 28th. 

Background 

The factual background of the case was set forth in the Court's prior tentative ruling on Mr. 

Cervantes' demurrer to the original complaint in intervention ("CII"). (Ruling 11/6/20.) In 

summary, the main action was resolved by an Amended Judgment entered September 24, 2019 

("Amended Calle Arroyo Quiet Title Judgment"). Prior to entry of judgment in the main action, 

Winston Cervantes filed a cross-complaint addressing the Cut-Through. He subsequently filed a 

verified First Amended Cross-Complaint naming DCSD, Omid Bahrami and Mojdeh 
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Salehomoum as cross-defendants. Mr. Bahrami and Ms. Salehomoum are the owners of the 

residence located at 2354 Alameda Diablo ("Bahrami Property"). The Cut-Through passes over 

a portion of the Bahrami Property. 

The Intervenors allege they each own residences in the Diablo community. The FACII names as 

defendants Mr. Cervantes, Mr. Bahrami, Ms. Salehomoum, and Bart Wooten as Trustee of the 

1998 Frederick and Jane M. Wooten Revocable Trust U/D/D ("Wooten"), alleged to be the 

owner of 2328 Alameda Diablo ("Wooten Property"). They allege the Wooten Property is also 

part of the Cut-Through.  

The CII alleged causes of action for quiet title, declaratory relief, and nuisance. The Court 

sustained a demurrer by Mr. Cervantes to the quiet title and declaratory relief causes of action 

of the CII, with leave to amend the Intervenors' claim for declaratory relief.  

The FACII alleges a cause of action for declaratory relief (labeled as the second cause of 

action) and for nuisance (third cause of action). Mr. Cervantes demurs only to the cause of 

action for declaratory relief under Code of Civil Procedure §§ 430.10(e) and (f). 

Standards for Ruling on A Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded material factual 

allegations of the FACII, but not legal or factual conclusions or contentions of law. (Blank v. 

Kirwan (1985) 39 Cal.3d 311, 318; Rakestraw v. California Physicians’ Service (2000) 81 

Cal.App.4th 39, 42.) The allegations of the FACII "must be liberally construed" in the 

Intervenors' favor. (CCP § 452; Garton v. Title Ins. & Trust Co. (1980) 106 Cal.App.3d 365, 376 

["The test on demurrer is not whether the allegations are likely to be proven but whether the 

allegations preclude liability, and the allegations must be construed liberally in favor of the 

pleader," citing Skopp v. Weaver (1976) 16 Cal.3d 432].) 

In determining whether the FACII states a claim for relief, the Court gives “the complaint a 

reasonable interpretation, reading it as a whole and its parts in their context. [Citation omitted.]” 

(Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) The Court also considers matters of which 

the Court can properly take judicial notice. (Schifando v. City of Los Angeles (2003) 31 Cal. 4th 

1074, 1081.)  

Request for Judicial Notice 

Mr. Cervantes' unopposed request for judicial notice of certain pleadings filed in the action and 

the Court's prior ruling on the demurrer to the CII is granted. (RJN Exhs. 1-6.)  

Analysis 

A. The Declaratory Relief Allegations 

 

The prior version of the declaratory relief cause of action in the CII was founded on the 

Intervenors' claim to quiet title to property owned by the defendants. The Court granted leave for 

the Intervenors to amend the declaratory relief cause of action to the extent they could allege a 

declaratory relief claim not founded on a claim to quiet title to the property subject to the 

easement. They have alleged such a claim in the FACII, which is not grounded on a right to 
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quiet title to defendants' property, but in their rights as members of the public who "have used 

the Cut-Through and have an interest in the use of the Cut-Through" and who also are suffering 

actual and significant harm by the use of the Cut-Through by the general public and the 

nuisance caused by that use that they allege exceeds the scope of any easement or dedication 

for public use granted in the recorded instruments. (FACII ¶¶ 25, 28-34.)  

The Intervenors allege the history of the property owned by the Fortados, sold to the Perlows, 

and allowed to be subdivided into five parcels. (FACII ¶¶ 27-31.) They allege one of the written 

instruments recorded in connection with the subdivision refers to a "25' Riding and Hiking 

Easement" in Parcel Map 263-78 recorded in 1979 (referred to as the "Limited Easement" for 

convenience). By another instrument, the Perlows made an Offer of Dedication dated March 25, 

1982 ("Offer of Dedication") which was allegedly accepted by the DCSD and allegedly grants an 

easement over 2358 Alameda Diablo, not the property comprising the Cut-Through. (FACII ¶¶ 

25, 30-34, Exhs. E, F, G.) They allege the Limited Easement was not accepted as a dedication 

of public land, was not used for the purpose described as a hiking and riding easement, and has 

expired. (FACII ¶ 33.) They allege that the Limited Easement in any event did not permit 

bicyclists, and the use of the Cut-Through outside the scope of the Limited Easement and the 

Offer of Dedication is creating a private nuisance, harming and interfering with the Intervenors 

use and enjoyment of their properties. (FACII ¶¶ 33, 34.) They also allege the use of the Cut-

Through by bicyclists, which they contend is outside the scope of any public easement granted, 

is "incredibly dangerous to horses and hikers using the Cut-Through" and dangerous to 

"the bicyclists, pedestrians, using the roads and Diablo homeowners." (FACII ¶ 34.) 

The Intervenors allege they have an interest in the scope of the use of the Cut-Through not only 

as Diablo homeowners but as members of the public. (FACII ¶¶ 25, 34, 36, 39.) They allege 

there is an actual controversy between the Intervenors and the Defendants as to the status and 

scope of the Limited Easement which requires judicial resolution. (FACII ¶¶ 36-41.)  

B. Intervenors Have Stated A Claim for Declaratory Relief 

 

Code of Civil Procedure § 1060 provides that a declaratory relief claim may be brought by a 

person with an interest under a written instrument or contract, or "in respect to, in, over or upon 

property" when there is an actual controversy over the parties' respective rights or duties 

"including a determination of any question of construction or validity arising under the instrument 

or contract." It also provides that "[t]he declaration may be either affirmative or negative in form 

and effect." (CCP § 1060.) The Offer of Dedication and Limited Easement are instruments 

subject to judicial construction under the rules applicable to construction of deeds and contracts. 

(Scruby v. Vintage Grapevine, Inc. (1995) 37 Cal.App.4th 697, 702; Van Klompenburg v. 

Berghold (2005) 126 Cal.App.4th 345, 349.)  

The declaratory relief claim is no longer tethered to a claim for quiet title, but is based on 

allegations regarding the interpretation and effect of the recorded documents, including the 

Limited Easement and Offer of Dedication, allegations regarding private nuisance caused by the 

use of the Cut-Through, which is allegedly outside the bounds of the Offer of Dedication or the 

Limited Easement, to the extent either is in effect, and allegations regarding the Intervenors' 

status as members of the public who have used and may continue to use the Cut-Through and 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/07/21 

 
 

- 12 - 

have an interest in its scope and safe use in that capacity. These allegations, taken as true on 

demurrer, state an interest of the Intervenors in determining the scope of any alleged public right 

to use the Cut-Through based on the Offer of Dedication or the Limited Easement. Mr. 

Cervantes has not challenged the sufficiency of the Intervenors' cause of action to state a claim 

for nuisance, and a declaratory relief claim is compatible with the Intervenors' nuisance cause of 

action. (See generally Wolford v. Thomas (1987) 190 Cal.App.3d 347, 351 [plaintiffs asserted 

claims for public and private nuisance, injunctive and declaratory relief, and damages].) 

The cases cited by Mr. Cervantes do not support sustaining the demurrer to this cause of action. 

The FACII no longer alleges a quiet title claim, and authorities addressing the interest in 

property necessary to state a quiet title claim are therefore inapposite. (See Memo. ISO Dem. 

p. 5, l. 17-6, l. 4.) Ball v. FleetBoston Financial Corp. (2008) 164 Cal. App. 4th 794 does not 

apply to the FACII as amended, as the declaratory relief claim is not founded on a defective 

quiet title claim.  

In California Water & Telephone Co. v. County of Los Angeles (1967) 253 Cal.App.2d 16, 

the Court upheld the trial court's determination that plaintiffs' had standing and a right to 

declaratory relief. The Court noted that lack of standing is found when the plaintiff "does not 

have a real interest in the ultimate adjudication because the actor has neither suffered nor is 

about to suffer any injury of sufficient magnitude reasonably to assure that all of the relevant 

facts and issues will be adequately presented." (Id. at 22.) Intervenors have alleged a "real" 

interest in determining the scope of any public use rights in the Cut-Through and have alleged 

"real" injury based on the nuisance they allege is causing them substantial actual harm as 

described above. As the Court stated in California Water & Telephone Co. v. County of Los 

Angeles, supra, 253 Cal.App.2d 16, "When justiciability in a jurisdictional sense exists, the 

ripeness and standing concepts are metamorphosed in a declaratory relief action into guides for 

the exercise of judicial discretion in granting or withholding that remedy, and the trial court's 

exercise of discretion will not be disturbed on appeal unless its discretion has been abused." 

(Id. at 23.)  

A demurrer cannot be sustained to a complaint for declaratory relief if it reveals a justiciable 

controversy that meets the standing and ripeness requirements. (Otay Land Co. v. Royal 

Indemnity Co. (2008) 169 Cal.App.4th 556, 562; Centex Homes v. St. Paul Fire & Marine Ins. 

Co. (2015) 237 Cal.App.4th 23, 28-29.) Where the declaratory relief claim alleges "the existence 

of an actual controversy relating to the legal rights and duties of the respective parties under a 

written instrument and requests that these rights and duties be adjudged by the court," 

the complaint states a claim for declaratory relief. (Maguire v. Hibernia S. & L. Soc. (1944) 

23 Cal.2d 719, 728.) 

 

If the ruling is contested, appear by Zoom or CourtCall at 10:30 a.m. (See website for links) 
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 4.  TIME:  10.45 a.m.   CASE#: MSC18-01030 
CASE NAME: WARD VS. WARD 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY DONNA WARD 
* TENTATIVE RULING: * 
 

The general demurrer filed by defendant Donna Ward to the Third Amended Complaint 
(“TAC”) is sustained.  

Plaintiff has not set forth any additional facts that would permit leave to amend. If he contests 

this ruling, he shall include any additional facts in his request for argument by submitting by 

email a redlined proposed 4th Amended complaint by 4 p.m. to the Court and to the other side. If 

timely contested appear by Zoom or CourtCall at 10:45 a.m. (See website for links) 

 

Background 

In June of 2016, in response to plaintiff’s helping defendant David Foutz’s wife 
commence divorce proceedings, David called plaintiff’s then-wife, Donna Ward. (For clarity, 
the parties will be referred to by their first names. No disrespect is intended.) During this call, 
Donna and David conspired to (1) lure plaintiff home by Donna falsely telling plaintiff she had 
terminal cancer, and (2) when plaintiff came home, Donna would kill plaintiff with a shotgun. 
(TAC, ¶9.) Donna called him immediately after the call with David, telling him she had terminal 
cancer. (TAC, ¶10.) Plaintiff was extremely upset upon receiving the phone call, but because 
plaintiff was informed by third parties about the plan to kill him, he did not go home. (TAC, ¶10.)  

Plaintiff sought a restraining order against Donna upon learning of the plot. (TAC, ¶14.) 
As part of the restraining order, police conducted a weapons search and recovered a shotgun 
and shells from the neighbor, to whom Donna had delivered the items after she called plaintiff 
about having cancer. (TAC, ¶14.) Shortly after these events, Donna filed for divorce. (TAC, ¶14.)  

Plaintiff further alleges that from April 2016 through August 2017, David made numerous 
threats and plans to cause serious harm to plaintiff, or kill plaintiff. (TAC, ¶15.) David told others 
of his plans with the knowledge that plaintiff would likely learn of the plans. (TAC, ¶¶13, 15.) 
Plaintiff sought a restraining order against David, which was issued after a hearing in late 2017. 
(TAC, ¶¶12, 17.) 

In 2018, plaintiff filed two lawsuits. The first was against Donna, with causes of action for 
battery, assault, domestic violence, conspiracy, and intentional infliction of emotional distress 
(“IIED”). The other suit was against David for stalking, IIED, and conspiracy.  

Toward the end of 2018, a trial was held in the divorce proceeding wherein the alleged 
phone calls relating to Donna’s cancer story and the plot to kill plaintiff were discussed. (RJN in 
Support of Demurrer to SAC, Ex. C.) In January 2019, a judgment was entered, awarding 
spousal support to Donna, adopting the property stipulation signed by the parties, and finding 
that Donna had not committed domestic violence against plaintiff. (RJN, Ex. B.) Plaintiff 
appealed the judgment and the appellate court affirmed it in April 2020. (RJN in Support of 
Demurrer to SAC, Ex. B, p. 5.) 
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Plaintiff sought leave to amend his complaints (both were “First Amended Complaints”) 
in his pending lawsuits against Donna and David. Leave to amend was granted when a previous 
judge consolidated the cases on October 26, 2020.  

This Court sustained a general demurrer by Donna to the causes of action against her in 
the Second Amended Complaint (“SAC”), on February 19, 2021. The causes of action at issue 
there were negligent infliction of emotional distress (“NIED”), IIED, and conspiracy. The Court 
cited collateral estoppel as to issues raised in the dissolution proceedings. Plaintiff was allowed 
leave to amend.  

Plaintiff has now filed a Third Amended Complaint, abandoning the emotional distress 
causes of action, but alleging a new cause of action against Donna for breach of fiduciary duty. 
(TAC, ¶¶26-31.) He continues the cause of action for conspiracy, now based on an alleged 
breach of fiduciary duty. (TAC, ¶¶32-40.) The damages he associates with the breach are: (1) 
expenses in the dissolution proceeding, (2) expenses for a restraining order prior to the 
dissolution proceeding, (3) additional housing expenses he incurred because he felt unsafe 
returning home, and (4) attorney expenses related to being a crime victim during investigations 
by the police and communications with the District Attorney. (TAC, ¶30.)  

After efforts to meet and confer, Donna again generally demurs. Plaintiff opposes 
the demurrer. 

Request for Judicial Notice 

Donna requests judicial notice of the following documents:  

A. Joint Statement of Undisputed Facts for Trial, filed 12/12/18; 
B. January 10, 2019 judgment in the dissolution proceedings, incorporating attached 

“Stipulation and Order for Division of Property,” signed in November 2018; 
C. Request for Domestic Violence Restraining Order, filed July 1, 2016; 
D. Minute Order dated 7/25/16 denying domestic violence restraining order; and  
E. Stipulation and Order filed 8/30/16. 

Plaintiff does not object to the request.  

An email from Donna’s counsel to CM Couriers, dated March 24, 2021 is attached to the 
request, but this appears to be error. With the exception of this email, the request is granted 
pursuant to Evidence Code, § 452 (d). 

Preliminary Note Regarding the Scope of Amendment 

Following an order sustaining a demurrer, the plaintiff may amend his or her complaint 
only as authorized by the court's order. (Harris v. Wachovia Mortgage, FSB (2010) 185 
Cal.App.4th 1018, 1023, citations omitted.) This does not include adding a new cause of action 
without having obtained permission to do so, unless the new cause of action is within the scope 
of the order granting leave to amend. (Ibid.) The previous ruling on demurrer did not permit 
plaintiff to add a new cause of action, but because plaintiff appears to be attempting to address 
a comment regarding the lack of duty in an NIED claim, the procedural irregularity will be 
overlooked for the purposes of this discussion.  
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Discussion 

In ruling on a demurrer, a court considers the face of the pleading attacked and matters 
subject to judicial notice. (Code Civ. Proc. § 430.30(a).) The traditional rule is that “in testing a 
pleading against a demurrer the facts alleged … are deemed to be true, however improbable 
they may be.” (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.) 
While facts pleaded in the complaint are accepted as true, the court rejects contentions, 
deductions and conclusions of fact or law. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 
966–967.) If the plaintiff shows a reasonable possibility that a defect in the complaint can be 
cured by amendment, a court must permit amendment. (Id. at 967.)  

1. 2nd C/A – Breach of Fiduciary Duty 

Donna challenges plaintiff’s ability to state a cause of action for breach of fiduciary duty, 
arguing the new cause of action amounts to a collateral attack on the validity of the judgment in 
the dissolution action.  

Plaintiff describes a breach of the duty in Family Code section 721, arguing his claim is 
based on Donna’s behavior “which increased the costs before and during the divorce” and 
which forced him into “an agreement under duress during the divorce proceedings.” (Opposition, 
6:2-11.)  

If a matter was within the scope of the action, related to the subject matter and relevant 
to the issues, so that it could have been raised, the judgment is conclusive on it despite the fact 
that it was not in fact expressly pleaded or otherwise urged. (McFadden v. Los Angeles County 
Treasurer & Tax Collector (2019) 34 Cal.App.5th 1072, 1079.) A party cannot by negligence or 
design withhold issues and litigate them in consecutive actions. (Ibid.) Hence the rule is that the 
prior judgment is res judicata on matters which were raised or could have been raised, on 
matters litigated or litigable. (Ibid.) 

Consistent with this rule, if a property settlement is incorporated in the divorce decree, 
the settlement is merged with the decree and becomes the final judicial determination of the 
property rights of the parties. (Estate of Gibson (1990) 219 Cal.App.3d 1486, 1493, citation 
omitted.) A collateral attack is ordinarily successful only in cases in which the judgment is so 
completely invalid, due to lack of jurisdiction, as to require no ordinary review to annul it. (Ibid.) 
As a safeguard against potential abuse, a dissatisfied party may either timely seek relief under 
Code of Civil Procedure section 473 (for mistake, inadvertence, surprise, or excusable neglect) 
or assert extrinsic fraud. (Ibid.)  

The duties described in Family Code section 721 relate to disclosure and fair dealing 
with regard to the management of community assets. A breach of the duties described there 
may form the basis for a claim pursuant to Family Code, §§ 1100, et seq. or 2120, et seq., but 
not under the facts alleged in this case, which do not include any allegation of property left 
unadjudicated in the dissolution action, or facts arising after judgment.  

Here, plaintiff cites no authority to support any primary right distinct from those already 
litigated in the dissolution proceeding. That proceeding included resolution of property division 
issues between the parties, and was affirmed on appeal. The stipulation underlying that 
judgment was signed by both plaintiff and Donna, as well as their attorneys, over a year after 
the alleged conspiracy, police investigation, and plaintiff’s petition for restraining order. (See 
RJN, Ex. B.) There is no apparent reason why the alleged breach was not, or could not have 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   05/07/21 

 
 

- 16 - 

been, litigated in the dissolution action pursuant to Family Code, § 1101 (f), which authorizes 
claims for breach of fiduciary duty to be brought in conjunction with a dissolution action. 

Even if plaintiff had alleged facts indicating incapacity, fraud, mistake, perjury, or duress, 
it is unclear the challenge would be timely. (See Rubenstein v. Rubenstein (2000) 81 
Cal.App.4th 1131, 1143-1147; Fam. Code, § 2122.) 

Donna’s demurrer to the second cause of action for breach of fiduciary duty is sustained. 

2. 3rd C/A – Conspiracy 

Donna challenges conspiracy on the basis that it is derivative and no other cause of 
action has been alleged to give rise to conspiracy. Plaintiff cites his cause of action for breach of 
fiduciary duty. Because the Court has sustained the demurrer to the breach of fiduciary duty 
cause of action, and because the duty allegedly breached relates to assets (not emotional 
harm), Donna’s demurrer is sustained as to conspiracy. 

3. Leave to Amend 

Plaintiff contends he should be permitted to amend in order to assert that Donna 
continued her threats after the “agreement during divorce proceedings.” The brief reference to 
these facts does not provide any dates to clarify why the allegations would not be barred by the 
dissolution judgment. Nor does plaintiff indicate why the family court would not be the proper 
forum to raise these issues, as suggested by Family Code section 2556 (providing for continuing 
jurisdiction of the family court re community estate assets or liabilities). Plaintiff has not met his 
burden to show leave to amend would be appropriate. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-01212 
CASE NAME: GUERRERO VS. FIRST ADVANCED MAINTENANCE 
HEARING ON MOTION FOR ORDER STRIKING CORPORATE DEFENDANT’S ANSWER 
FILED BY MARISOL GUERRERO 
* TENTATIVE RULING: * 
 
Unopposed motion is granted. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01222 
CASE NAME: McCARTT CONSTRUCTION VS. PRICE 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY MCCARTT CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
The settlement conference set for 5/11/21 is vacated.  The trial date is vacated.  A Further 
CMC set on October 28, 2021 at 8:30 a.m. for a status update and to possibly reset the trial. 
The parties here are not eligible for a trial date in Dept. 07 until Mediation and Non Expert 
Discovery are completed. At the next CMC ask for deadlines for those to be set. 
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 7.  TIME:  9:00   CASE#: MSC19-01329 
CASE NAME: SOLORIO VS. WILSON & KRAZTER 
SPECIAL SET HEARING ON: PLAINTIFF’S OBJECTION TO WILSON & KRATZER'S 
MEMORANDUM OF COSTS  /  SET BY DEPT. 07 
* TENTATIVE RULING: * 
 
Hearing dropped by Court based on stipulation received for review 5/6/21. Issue resolved.  
 

  

 8.  TIME:  9:00   CASE#: MSC19-01429 
CASE NAME: MOORE VS. CROWN CASTLE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY T-MOBILE WEST TOWER, LLC, et al. 
* TENTATIVE RULING: * 
 
 The Court continues the hearing on defendants’ demurrer to July 9, 2021, at 9:00 a.m., 
in Department 07.  The Court also continues the hearing on defendants’ companion motion to 
strike, now set for June 11, to the same date and time. 
 
 This action may be maintained only “by the decedent’s personal representative or, 
if none, by the decedent’s successor in interest.”  (Code Civ. Proc., § 377.31.)  If the action will 
be continued by a successor in interest, he or she shall file a declaration that fully complies with 
section 377.32 of the Code of Civil Procedure.  The declaration shall be filed and served on or 
before June 25, 2021. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01459 
CASE NAME: GINN PROPERTIES VS. LIM 
HEARING ON MOTION FOR ENTRY OF DEFAULT JUDGMENT 
FILED BY GINN PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01769 
CASE NAME: VAEA VS. MARRA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 11/9/21 at 8:30 a.m. 
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11.  TIME:  11 a.m.   CASE#: MSC19-01769 
CASE NAME: VAEA VS. MARRA 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMND CMPLT FILED BY 
VEISINIA VAEA 
* TENTATIVE RULING: * 
 
Before the Court is a motion by Plaintiff Veisinia Vaea for leave to file a first amended complaint 

("FAC"). For the reasons set forth, the motion is granted subject to the following terms and 

conditions: (1) Plaintiff is granted leave to file an FAC naming Christina Marra as an individual 

defendant, as alleged in the proposed FAC and making additional amendments reflected in 

Exhibit A to the Rehwald Declaration in support of the motion, except that Plaintiff may name 

Judith Horvath and Ronald Horvath only as defendants in the FAC but not as defendant Does 1 

and 2, and Plaintiff shall revise paragraphs 3 and 4 of the proposed FAC accordingly; 

(2) Plaintiff may make additional allegations in the FAC Plaintiff believes may be necessary or 

appropriate, if any, to address the statute of limitations issue raised in the Horvaths' opposition 

(Opp. pp. 7-8) in light of the ruling that Plaintiff may not name the Horvaths as Doe defendants; 

(3) Plaintiff shall serve a revised draft FAC consistent with the foregoing on counsel for Judith 

Horvath and Ronald Horvath by May 14, 2021, and shall meet and confer in good faith with 

counsel for Judith Horvath and Ronald Horvath regarding the revised FAC's compliance with the 

foregoing by May 21, 2021; and (5) Plaintiff shall file the revised FAC with the Court by May 28, 

2021. Any disputes by the Horvaths concerning the revised FAC's compliance with this ruling 

may be addressed subsequently in an appropriate law and motion or other proceeding. 

Facts  

Ms. Vaea provided home care services for Arno Marra from August 2015 until August 15, 2018. 

After Mr. Marra passed away, in August 2019 Plaintiff filed the complaint initiating this action 

against defendants Christina Marta Marra and Marian Nina Marra in their capacity as Co-

Trustees of Mr. Marra's family trust, and Judith Horvath and Ronald Horvath, who were the 

owners and managing members of Tender Heart Home Care Agency, LLC ("Tender Heart"), 

a referral agency for in-home aides for the elderly. Plaintiff alleged five causes of action for 

various violations of the Labor Code based on the failure to pay her overtime wages and other 

amounts due for her services to Mr. Marra, and violation of the Unfair Competition Law, 

Business & Professions Code § 17200, et seq. ("UCL").  

In November 2019, Plaintiff dismissed the Horvaths without prejudice from all causes of action. 

(Rehwald Decl. ¶ 3 and Exh. C.) Plaintiff now seeks leave to file the proposed FAC alleging the 

same causes of action but (a) naming defendant Christina Marra individually as well as in her 

capacity as Co-Trustee of Mr. Marra's Trust, (b) re-alleging claims against the Horvaths by 

adding them as "Doe" defendants and adding certain other allegations against them, specifically 

paragraphs 3, 4 and 5 and a sentence in paragraph 14 of the proposed FAC; and (c) making 

certain other amendments reflected in Exhibits A and B to the Rehwald Declaration.  
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The Horvaths oppose the motion to the extent the FAC seeks to re-allege claims against them 

by adding them as Doe Defendants. Christina Marra has not responded or opposed the motion 

for leave to amend. 

Standards Governing Leave to Amend 

The Court has discretion to allow amendment of pleadings under Code of Civil Procedure 

§ 473(a)(1) "in furtherance of justice," and "upon any terms as may be just." Code of Civil 

Procedure § 576 also grants the Court discretion to allow amendment of a pleading "at any time 

before or after commencement of trial, in the furtherance of justice, and upon such terms as 

may be proper." (Code Civ. Proc. § 576.) Whether to grant leave to amend is in the sound 

discretion of the trial court. (Sullivan v. City of Sacramento (1987) 190 Cal. App. 3d 1070, 1081.) 

"California courts have 'a policy of great liberality in allowing amendments at any stage of the 

proceeding so as to dispose of cases upon their substantial merits where the authorization does 

not prejudice the substantial rights of others.' [Citation omitted.] Indeed, 'it is a rare case in 

which 'a court will be justified in refusing a party leave to amend his pleading so that he may 

properly present his case.' [Citation and internal quotations omitted.]" (Douglas v. Superior Court 

(1989) 215 Cal.App.3d 155, 158.) (See also Hong Sang Market, Inc. v. Peng (2018) 20 

Cal.App.5th 474, 488 [" '[A]bsent a showing of prejudice to the adverse party, the rule of great 

liberality in allowing amendment of pleadings will prevail.' [Citation omitted.]," quoting Board of 

Trustees v. Superior Court (2007) 149 Cal.App.4th 1154, 1163]; Atkinson v. Elk Corp. (2003) 

109 Cal.App.4th 739, 760-761].)  

Doe Amendments under Code of Civil Procedure § 474 and the Case Law 

If a party "is ignorant of the name of a defendant" at the time the party files a complaint, 

the plaintiff "must state that fact in the complaint," and when the plaintiff discovers the 

defendant's true name, the complaint "must be amended accordingly." (Code Civ. Proc. § 474.) 

The cases interpret the statute broadly despite its language referring only to ignorance of the 

"true name" of the defendant. "Even a person whose identity was known to the plaintiff when the 

action was filed may be brought in under section 474 as a 'Doe' defendant if the plaintiff was 

initially unaware of that person's true relationship to the injuries upon which the action was 

based [citation omitted] or if a change in law has indicated that persons not originally joined 

might also be held liable. [Citation omitted.]" (Miller v. Thomas (1981) 121 Cal. App. 3d 440, 

444-445.)  

"The question is whether [the plaintiff] knew or reasonably should 

have known that he had a cause of action against [the 

defendant]." [Citation omitted]. 

" 'Ignorance of the facts giving rise to a cause of action is the 

'ignorance' required by section 474, and the pivotal question is, 

'did plaintiff know facts?' not 'did plaintiff know or believe that [he] 

had a cause of action based on those facts?' [Citations omitted.]"  
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(McClatchy v. Coblentz, Patch, Duffy & Bass, LLP (2016) 247 Cal.App.4th 368, 372 and 374 

[quoting Wallis v. Southern Pac. Transportation Co. (1976) 61 Cal.App.3d 782, 786 and General 

Motors Corp. v. Superior Court (1996) 48 Cal.App.4th 580, 594].).)  

Analysis  

Plaintiff was not "ignorant" of the true names or identities of the Horvaths or of their role as her 

domestic worker employers when she filed the original complaint, naming them individually as 

defendants in all the same causes of action she is asserting against them in her proposed FAC. 

The complaint made the following allegations against the Horvaths, among others: (a) the 

Horvaths, as corporate officers and executives of Tender Heart, were domestic work employers 

under Labor Code § 1451(c), Tender Heart did not comply with Labor Code § 1451(c)(2)(B), 

Civil Code § 1812.5095 or Unemployment Insurance Code § 687.2, and Judith Horvath and 

Ronald Horvath "exercised control over Plaintiff's wages, hours and working conditions." 

(Compl. ¶¶ 3, 4, 13); (b) the "Defendants jointly hired Plaintiff" as Mr. Marra's in-home caregiver, 

and Tender Heart and the Horvaths signed Plaintiff to provide his care (Compl. ¶ 7); (c) Tender 

Heart and the Horvaths required that Plaintiff not leave Mr. Marra unattended, required her to 

sleep at Mr. Marra's residence, and required her to work additional shifts (Compl. ¶¶ 9, 10); and 

(d) "Defendants paid Plaintiff" a daily salary, Tender Heart and the Horvaths "deliberately 

misclassified Plaintiff as an independent contractor," and Tender Heart, the Horvaths and Mr. 

Marra "jointly controlled Plaintiff's wages, hours and/or working conditions" qualifying them each 

as domestic work employers of Plaintiff, and making them jointly and severally liable "as 

domestic work employers for all unpaid wages earned by Plaintiff" (Compl. ¶¶ 11, 13).  

Plaintiff knew the Horvaths' personal role in activities which she claims make them her domestic 

worker employers, their specific conduct in exercising control over her wages, hours and 

working conditions, and their alleged personal liability based on those actions when she filed the 

action, because she alleged those facts in her original complaint. (See in particular Compl. ¶¶ 7, 

9-11, and 13 [in which Plaintiff specifically alleges the Horvaths hired Plaintiff, instructed her in 

not leaving Mr. Marra, required Plaintiff to sleep's at Mr. Marra's house, misclassified Plaintiff as 

an independent contractor, and jointly controlled Plaintiff's wages, hours, and working 

conditions, qualifying them each as a domestic worker employer].) The amendments to 

paragraphs 3 and 4 in the proposed FAC merely add evidentiary facts to those cited above 

regarding the Horvaths' exercise of control over Plaintiff's "hours, wages and working 

conditions." (See McClatchy v. Coblentz, Patch, Duffy & Bass, LLP, supra, 247 Cal.App.4th at 

374 [affirming trial court ruling that Doe amendment is improper where additional fact plaintiff 

learned later is only "more of the same" and the additional fact "does not add anything to the 

theory of liability apparent at the time of the original pleading"].) New paragraph 5 in the 

proposed FAC adds another legal theory supporting the Horvaths' liability for the wages and 

other damages Plaintiff claims under the Labor Code. 

In her Reply, Plaintiff tries to wedge the facts and circumstances of this case into those of 

Parker v. Robert E. McKee, Inc. (1992) 3 Cal. App. 4th 512 ("Parker"). Plaintiff argues that her 

original claims against the Horvaths for personal liability as joint employers were "based solely 

on their role as corporate officers and directors of Tender Heart" and that "the nature and extent 
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of the HORVATHS' involvement with the daily operations of Tender Heart or their personal 

involvement with Plaintiff's employment as a caregiver for Tender Heart's clientele was not 

entirely clear at the outset of the litigation." (Reply p. 5, ll. 12-16 [emphasis in original].)  

The complaint allegations summarized above belie this position. (See in particular Compl. ¶¶ 7, 

9-11, and 13.) The emails (Rehwald Exh. E) on which Plaintiff relies to support her discovery of 

the Horvaths personal involvement do not mention the Horvaths; Ronald Horvath is not a party 

to or copied on any of the emails, and only one of the several emails appears to have been sent 

to Judith Horvath as a "cc," not as a direct recipient. (Rehwald Decl. ¶ 5 and Exh. E.) The emails 

may provide evidence that Tender Heart was exercising control over Plaintiff's wages, hours, 

and working conditions, or that Tender Heart violated applicable statutes that would allow 

Tender Heart to be considered a domestic worker employer, which is what Plaintiff alleged in 

the original complaint. While the emails may provide additional evidence to support her claims 

against the Horvaths, they do not demonstrate good faith ignorance of facts regarding the 

Horvaths' "personal" involvement as domestic worker employers or lack of knowledge of facts 

giving rise to Plaintiff's potential claims against the Horvaths for purposes of a Doe amendment 

under the circumstances. 

Parker is distinguishable. When the plaintiff in that case named and then dismissed the 

defendant, the plaintiff believed in good faith the defendant was merely one of the contractors 

working on the job, and the complaint generally alleged that party and several other named and 

unnamed defendants negligently left debris on the job site which caused plaintiff's injuries. 

Plaintiff subsequently discovered the dismissed party was actually the general contractor. 

Plaintiff's genuine ignorance of the party's role in the project when the party was originally 

named and dismissed, and the subsequent discovery of the party's role as general contractor, 

which made the party liable for dangerous conditions at the job site caused by other contractors, 

justified the subsequent Doe amendment. (Id. at 516-517.)  

For these reasons, Plaintiff has not shown the Horvaths meet the standard for being named as 

"Doe" defendants. (San Diego Navy Broadway Complex Coalition v. California Coastal Com. 

(2019) 40 Cal.App.5th 563, 580 ["On this record, no reasonable trier of fact could find Navy 

Broadway was genuinely ignorant of the City and One Park and their roles here."]; Optical 

Surplus v. Superior Court (1991) 228 Cal.App.3d 776, 784 [demand letter to party prior to 

commencement of action and claim plaintiff's counsel believed the positions asserted in 

counsel's reply did not make plaintiff ignorant of the party or facts giving rise to a cause of action 

against the party for purposes of Doe amendment under Code of Civil Procedure § 474; Dover 

v. Sadowinski (1983) 147 Cal.App.3d 113, 117-118 ["[I]n order to be required to name a person 

whom he knows to be involved as a defendant, the plaintiff [need not] be aware of each and 

every detail concerning that person's involvement."]; Woo v. Superior Court (1999) 75 

Cal.App.4th 169, 179-181 [reversing order denying motion for summary judgment because Doe 

amendment was improper based on plaintiff's knowledge of defendant's identity and readily 

available information to identify the party].) 

However, given the liberal policy of permitting amendment of pleadings under Code of Civil 

Procedure §§ 473 and 576 on "such terms as are just," the Court will grant Plaintiff leave to 
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amend her complaint to name the Horvaths as defendants in her FAC. Based on this ruling, 

the Court will also allow Plaintiff to include in her FAC additional allegations, if any, that she 

believes are necessary or appropriate to address statute of limitations issues raised by the 

Horvaths in their opposition to the motion. (See Opp. pp. 7-8 [in which the Horvaths assert 

Plaintiff's wage claims for "many of the pay periods," but not all, have expired].) 

Nothing in this ruling should be construed as making any determination as to the potential 

relation-back of the claims and allegations of the FAC when revised and filed or regarding the 

application of any statute of limitations to any claims asserted against the Horvaths in the FAC. 

 

The FAC is to be served and filed by 5/14/21. 

 

If timely contested appear by Zoom or CourtCall at 10:30 a.m. (See website for links) 

 

  

12.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION FOR SANCTIONS FOR VIOLATIONS OF COURT ORDER 
FILED BY MM DEVELOPMENT COMPANY, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

13.  TIME:  11.15 a.m.   CASE#: MSC20-00480 
CASE NAME: RIVERO VS. THE SAVE MART 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AMERICAN MEDICAL RESPONSE WEST, et al. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant American Medical Response West and Defendant Contra 

Costa County Fire Protection District’s Demurrer. The Demurrer relates to Plaintiff Francisca 

Rivero’s First Amended Complaint for (1) negligence (against Defendant Save Mart Co., Inc. 

dba FoodMaxx), (2) professional negligence (against the demurring Defendants), and 

(3) professional negligence (against Defendant Sutter Bay Hospitals dba Sutter Delta 

Memorial Hospital).  

Defendants demur to Plaintiff’s cause of action for professional negligence pursuant to Code of 

Civil Procedure § 430.10(e) and Health and Safety Code § 1799.106. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint 
“is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
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42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, 
or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 
242, 247.) 

Factual Background 

Plaintiff was injured when an employee of Defendant Save Mart “caused shopping carts to 
collide into Plaintiff’s body causing Plaintiff to suffer pain and injuries.” (Complaint at p.6.) 
Plaintiff further alleges that “Defendant Contra Costa County Fire District’s independent 
contractor AMR West and/or agent negligently caused and/or contributed to Plaintiff falling to 
the ground while being transferred from a gurney to an emergency room chair causing Plaintiff 
to suffer pain and injuries.” (Id. at p.7.) 

Analysis 

Defendants demur to Plaintiff’s cause of action for professional negligence on the grounds that 
Health and Safety Code § 1799.106 provides them with qualified immunity such that they cannot 
be held liable for actions within the scope of providing emergency services, unless their actions 
were performed in bad faith or in a grossly negligent manner.  

In opposition, Plaintiff argues (without authority) that “[t]he spirit of the immunity afforded by 
H&S Code § 1799.106 is to encourage emergency responders to act in situations of imminent 
peril at the scene of an incident, and in true ‘emergencies.’” (Opp. at 4:4-6.) Plaintiff appears to 
suggest that the statute is inapplicable because at the time of her injury Plaintiff was not “at the 
scene of an emergency” or in “imminent peril.” (Opp. at 4:10-11.) 

Plaintiff’s argument lacks merit. Plaintiff does not cite any authority, and the Court is not aware 
of any, that limits the scope of § 1799.106 in such a way. The plain reading of the statute does 
not make the distinction presented by Plaintiff. Instead it reads “a firefighter, police officer or 
other law enforcement officer, EMT-I, EMT-II, EMT-P, or registered nurse who renders 
emergency medical services at the scene of an emergency or during an emergency air or 
ground ambulance transport shall only be liable in civil damages for acts or omissions 
performed in a grossly negligent manner or acts or omissions not performed in good faith.” 
(Health & Saf. Code, § 1799.106(a).) The inference that Defendants were called to Plaintiff’s 
initial injury at Defendant Save Mart to transport her to the emergency room is reasonable. 
Therefore, while her alleged injuries caused by her fall to the ground during the transfer from a 
gurney to an emergency room chair would appear to have happened “during an emergency,” 
while Plaintiff was seeking emergency medical treatment. 

As a consequence, without allegations of gross negligence or bad faith the cause of action 
against Defendants for professional negligence is precluded by the emergency responders’ 
immunity provided by Health & Saf. Code § 1766.106. 
 
The SAC is to be served and filed by 6/6/21. 
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If timely contested appear by Zoom or  CourtCall at 11.15 a.m. a.m. (See website for links) 

 

  

14.  TIME:  9:00   CASE#: MSC20-02102 
CASE NAME: CMG MORTGAGE VS. ALL HOME LENDING 
HEARING ON APPLICATION FOR ADMISSION TO APPEAR PRO HAC VICE 
(UCHENNA EKUMA-NKAMA) 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

15.  TIME:  9:00   CASE#: MSC20-02102 
CASE NAME: CMG MORTGAGE INC VS. ALL HOME LENDING 
HEARING ON MOTION TO COMPEL JUDICIAL REFERENCE 
FILED BY CMG MORTGAGE, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. The parties shall jointly select a Referee from JAMS within 7 days, 
failing that, the parties are each to submit 3 names (from JAMS) to the Court (serve a copy on 
the other side) of a proposed Referee from which the Court will then select one. If the parties 
submit such list to the court they must do so no later than 5/21/21. 
 

  

16.  TIME:  9:00   CASE#: MSC20-02519 
CASE NAME: C. HELFRICK  VS.  P. HELFRICK 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended CROSS-COMPLAINT 
FILED BY MISTY HELFRICK 
* TENTATIVE RULING: * 
 
Unopposed motion granted, conditioned on the proofs of service being emailed by 4 p.m. today.  
Failing such proofs, motion is denied without prejudice. 
 

  

17.  TIME:  9:00   CASE#: MSC21-00580 
CASE NAME: BROWN VS. LEE 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Denied for the reasons set forth in the opposition. 
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18.  TIME:  10.15 a.m.   CASE#: MSN21-0499 
CASE NAME: BICKHAM VS. CITY OF ANTIOCH 
HEARING ON PETITION FOR ORDER RELIEVING PETITIONER FROM GOV. CODE 945.4 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 

The petition under Government Code section 946.6 for relief from the requirement of 
presenting a government claim is denied. 
 

Background 
 
Petitioner, Joshua Bickham, had an encounter with the Antioch Police Department in 

which he was injured.  He hired the Law Offices of John L. Burris to pursue a tort claim.  He told 
the Burris firm he thought the incident had occurred sometime in May 2020.  It turns out to have 
occurred on April 8, 2020.  A government claim must be presented not later than six months 
after accrual of the cause of action.  (Gov’t C. § 911.2 (a).)  Accordingly, when the Burris firm 
presented a government claim on October 16, 2020, it was eight days late.  The Burris firm 
immediately filed an application for late claim relief.  The City denied it.  This petition followed. 

 
Discussion 

 
A petition for relief from the requirement of presenting a government claim may be 

granted on various conditions.  The pertinent one here is that “The failure to present the claim 
was through mistake, inadvertence, surprise, or excusable neglect.”  (Gov’t C. § 946.6 (c)(1).)  
This is the same standard as used on a motion for relief under CCP § 473.  (City of Fresno v. 
Superior Court (1980) 104 Cal.App.3d 25, 32 (ruling that attorney’s failure to investigate was 
inexcusable).   

 
Under this standard, excusable neglect is “neglect that might have been the act or 

omission of a reasonably prudent person under the same or similar circumstances.”  (Dep't of 
Water & Power v. Superior Court (2000) 82 Cal.App.4th 1288, 1293.)  While this standard is 
liberally applied, the court must still deny a section 946.6 petition if the declarations in support of 
it fail to set forth, with adequate particularity, grounds for relief.  (See Transit Ads, Inc. v. Tanner 
Motor Livery, Ltd. (1969) 270 Cal.App.2d 275, 282.)  Failing to discover a fact on time is not 
enough.  The petitioner must show that he could not, with reasonable diligence, discovered it.  
(Dep’t of Water, supra, 82 Cal.App.4th at 1296.)  It is not the purpose of section 473 of the Code 
of Civil Procedure to permit relief from mistakes that are the result of inexcusable neglect of 
defendants, themselves, or of their attorneys.  (City of Fresno, supra.)   

 
After reviewing the evidence, the court concludes that petitioner has failed to make the 

required showing.   
 
There are really two errors here: (1) the client’s in failing to provide his attorney with the 

correct date; and (2) the attorney’s in failing to discover the correct date in time.   
 
Petitioner submits the following evidence on the issue of excusable neglect through an 

initial and a reply declaration of Ty Clarke, a law clerk at the Burris firm.  Bickham first contacted 
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the Burris firm about his potential claim by telephone on July 28, 2020.  He told the firm that the 
incident had occurred sometime in May 2020.  (Reply Clarke Decl., ¶ 2.)   
 
 Several days later, on July 31, 2020, Bickham and an aunt with whom he sometimes 
lived met with Clarke and one of the Burris firm’s attorneys, Chike Odiwe.  During that meeting, 
both Bickham and his aunt said the incident occurred sometime in May 2020.  Bickham also 
noted this as the date of the incident on various intake forms.  (Id., ¶ 4.)   
 

The court infers that the Burris firm was retained on the date of or shortly after the 
July 31st meeting. 
 
 Not knowing the exact date of the incident, Clarke calendared the date for presentation 
of a government claim as October 31, 2020, the last date of the fifth month after May 2020.  
(Orig. Clarke Decl., ¶ 5.)   
 
 Odiwe instructed Clarke to contact Bickham’s public defender, Mr. Banks.  Clarke 
telephoned Banks in August 2020.   Clarke thought that Banks would provide a copy of the case 
file.  Clarke was only able to leave a voicemail.  He did not get a return call.  (Id., ¶ 5, 6.)   
 

He tried again a few weeks later with the same result.  (Id., ¶ 6.)  Therefore, on 
September 18, 2020, he emailed Banks.  This time Banks responded promptly, on September 
21, 2020, promising to send the documents by October 2, 2020.  (Id., ¶ 7.) 

 
On October 2nd, Clarke called to confirm the documents would be arriving.  Banks said 

he would send them as soon as possible.  Clarke offered to pick them up, but in light of the 
Covid-19 epidemic the two men ultimately agreed that sending the files by mail would be the 
safest manner of delivery.  (Id., ¶ 8.)   

 
On October 6, Banks promised the documents by the 7th.  In the event, he sent them by 

Federal Express on October 9, and Clarke received them on October 13, five days after 
expiration of the six-month deadline.  Clarke acted promptly thereafter to submit a claim, on 
October 16, 2020, and then an application for late claim relief, on October 22, 2020. 
 

These facts present a mixed picture.  Being told that the incident was sometime in May 
2020, Clarke probably acted reasonably in calendaring the deadline as the last day of the fifth 
month thereafter.  A reasonable attorney may well have done this. 

 
However, Clarke’s conduct was less reasonable concerning his attempt to get the legal 

file from Banks.  By his own calendaring, Clarke had only three months after the Burris firm took 
the case to present a government claim.  He burned half of this time trying to contact Banks by 
telephone.  His failure to send Banks an email when he was unable to reach him by telephone 
the first time he called in early August can be questioned.  Further, he apparently had no backup 
plan – for instance, trying to obtain the police report from the Antioch Police Department – 
concerning what he would do if he never reached Banks or Banks failed to send the file on time.   

 
However, the real problem stemmed from the incorrect date given by Bickham.  

Had Bickham been right, the claim would have been timely. 
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This raises the question whether the decision to rely on the client for the date was 

reasonable in light of the short, six-month claim presentation requirement.  That issue, too, 
could go either way.  Ordinarily attorneys have to start with their client’s account.  That is all they 
have initially.  But if the time before expiration of a key deadline is short, prudence may require 
prompt verification of that account through other means.  

 
This is consistent with cases which state that an attorney may not just rely on what his 

client tells him.  He must conduct a reasonable investigation.  (City of Fresno, supra, 104 
Cal.App.3d at 33.)  In a case like this, a reasonable investigation includes promptly obtaining a 
copy of the police report, if possible.  Here, however, as in Black v. County of Los Angeles 
(1970) 12 Cal.App.3d 670, 677, petitioner has “made no effort to establish that [he] attempted to 
obtain the report [other than through Banks] or that the report could not have been obtained 
[earlier] through the exercise of reasonable diligence.” 

 
Thus, if the only neglect here were the attorney’s it would be a close question whether 

the neglect was excusable. 
 
But if there is any doubt, it is resolved in favor of deciding the neglect was inexcusable 

when the Bickham’s neglect is also considered.  Bickham has provided no explanation why he 
did not know the month in which this allegedly serious, injury-producing, and traumatic incident 
occurred.  Is that the mistake of a reasonable person? 

 
It would be one thing if the incident occurred on April 30, 2020, possibly around midnight.  

Then a reasonable person might not have known or recalled whether the incident occurred on 
April 30 or May 1.  It might also be reasonable not to know exactly on which day in May the 
incident occurred, knowing only a several-day window in which it might have occurred.  But, in 
the absence of any explanation, the court finds it is unreasonable for Bickham to say the 
incident occurred sometime in May when it really occurred in early April.  That inexcusable 
neglect coupled with the attorney’s possible inexcusable neglect compels denial of the petition.  

 
If timely contested appear by Zoom or CourtCall at 10:15 a.m. (See website for links) 

 
 

  

19.  TIME:  9:01   CASE#: MSC16-01492 
CASE NAME: BENITEZ VS. SALGUERO 
HEARING ON MOTION FOR RECONSIDERATION OF 2/16/21 OAH UNDER CCP 1008 
FILED BY WALTER BENITEZ 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for relief is granted.  The Court finds that plaintiff’s failure to file a brief 
concerning defendant’s right to a jury trial was the product of “mistake, inadvertence, surprise, 
or excusable neglect.”  (Code Civ. Proc., § 473, subd. (b).  See Comunidad en Accion v. Los 
Angeles City Council (2013) 219 Cal.App.4th 1116, 1132-35; Nilsson v. Los Angeles (1967) 249 
Cal.App.2d 976, 980-982 [survey of prior cases]; Bernards v. Grey (1950) 97 Cal.App.2d 679, 
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683-686.) Plaintiff is to formally dismiss damages claims and/or causes of action, if any, by 
5/14/21. 
 
 Plaintiff’s counsel shall present a filed-endorsed copy of a brief concerning defendant’s 
right to a jury trial, with a copy for opposing counsel by 5/14/21. Any reply by 5/21/21 with the 
matter heard on 5/28/21 at 9 a.m., check for the tentative ruling in the usual way. 
 

  

20.  TIME:  9:01   CASE#: MSN21-0422 
CASE NAME: JEANMINETTE VS. BORG 
HEARING ON PETITION TO RELEASE & EXPUNGE MECHANI'S LIEN 
FILED BY STEPHEN JEANMINETTE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

21.  TIME: 10:00   CASE#: MSC16-01492 
CASE NAME: BENITEZ VS. SALGUERO 
JURY TRIAL - SHORT CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
The trial is continued as there has been a failure to comply with the Pre-Trial order. Trial will be 
on June 25th at 10 a.m. The settlement conference and issue conference will be conducted 
before trial commences. The parties are admonished to comply with the Pre-trial order posted 
on the website. 
 

  

22.  TIME: 10:00   CASE#: MSC17-00059 
CASE NAME: ROGALA VS. REGA 
JURY TRIAL - LONG CAUSE / 30 DAY(S) 
* TENTATIVE RULING: * 
 
Trial date dropped from calendar by Court.  Case Settled at mediation.  A dismissal is due to 
the Court by 06/29/21. 
 

 

 


